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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

ALAN DAVIS, ET. AL
Plaintiff,

CASE NO. 312322
JUDGE RONALD SUSTER

vs.
STATE OF OHIO

ST A TE'S OBJECTIONS TO DISCOVERY
AND MOTION FOR PROTECTIVE ORDER

Defendant.

The State of Ohio, by and through counsel, William D. Mason, Prosecuting Attorney for
Cuyahoga County, and Assistant Prosecuting Attorney, Marilyn B. Cassidy, hereby enter the
State's objections to certain discovery requests made by the Plaintiff herein. Specifically,
defendant objects to the deposition of Assistant Prosecutors David Zimmerman and Carmen
Marino, in that their knowledge of facts constitutes privileged attorney work product.
Accordingly, the State moves for a protective order that discovery not be had, or in the
alternative that discovery be limited to narrative facts learned by deponents. No strategic
evaluative or opinion evidence is permissible ..

-

-

Further, the State objects to requests for production seeking documents compiled by or
at the direction of prosecutors in the investigation of a criminal matter as well as a civil matter,
all is set forth fully in the memorandum attached hereto and incorporated herein by reference.
Finally, defendant moves for a protective order that discovery not be had.
Respectfully submitted,
WILLIAM D. MASON, PROSECUTING
ATTORNEY, CUYAHOGA OOUNTY

.

Assistant Pro cutor
1200 Ontario Street - 81h Floor
Cleveland, Ohio 44113
(216) 443-7785

BRIEF IN SUPPORT

INTRODUCTION

Plaintiff, Alan Davis, Executor of the Estate of Samuel Sheppard, through counsel has made a
request for production of documents seeking:
1.

"Any and all documents and communications relating to Robert Parks and his

attempts to elicit information from Richard Eberling about crimes committed by Eberling.
2. "Any and all documents and exhibits relating to the 1954 prosecution and conviction

-

of Dr. Sheppard, the appeals, post conviction petitions, and habeas corpus petitions filed
after his conviction, the 1966 retrial, and the above-captioned wrongful imprisonment
action based on those proceedings."
Dr. Samuel Sheppard was charged with the murder of Marilyn Sheppard in 1954. He was
found guilty by a jury and sentenced to prison. In 1966, he was granted a new trial and found not
guilty. The plaintiff in this action alleges that Dr. Samuel Sheppard is innocent and that another
individual committed the crime. To date, no other person has been charged with committing the
crime. Plaintiff, based upon a private investigation, alleges that Richard Eberling perpetrated
the murder. Eberling is now deceased.

-

The State of Ohio submits that contacts with Robert Parks made by Assistant Prosecutors
Carmen Marino and David Zimmerman, constitute privileged attorney work product materials
and are not discoverable. Further, many materials included in plaintiffs broad discovery request
(documents relating to the 1954 prosecution and documents relating to this civil wrongful
imprisonment action) constitute attorney work product and are privileged. Finally, Robert Parks
is available to plaintiffs for deposition. Accordingly, the best evidence as to his statements is his
own testimony under oath.
LAW AND ARGUMENT

RECORDS PLAINTIFF SEEKS TO DISCOVER IN BOTH REQUESTS ARE
MADE BY THE ATTORNEY OR AT THE ATTORNEY'S DIRECTION IN
ANTICIPATION OF LITIGATION AND ARE PRIVILEGED
ATTORNEY WORK PRODUCT. TRIAL PREPARATION MATERIALS.

Both the Ohio Civil Rules, and case law recognize the privileged status of materials compiled in
anticipation of litigation. Ohio Civil Rule 26 provides, in pertinent part:

-

(A)

Policy; discovery methods. It is the policy of these rules (1) to preserve the right
of attorneys to prepare cases for trial with that degree of privacy necessary to
encourage them to prepare their cases thoroughly and to investigate not only the
favorable but the unfavorable aspects of such cases and (2) to prevent an attorney
from taking undue advantage of his adversary's industry or efforts.

(B)

Scope of Discovery . ...
(1) In general. Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the pending action

-

(3) Trial Preparation materials. Subject to the provisions of subdivision B 4 of this
rule, a party may obtain discovery of documents and tangible things prepared in
anticipation oflitigation or for trial by or for another party or by or for another party's
representative (including his attorney, consultant, surety, indemnitor, insurer, or agent)
only upon a showing of good cause therefor. (Emphasis Added)

Case law with regard to attorney work product is well settled as well. In Hickman v. Taylor,
(1947) 329 U.S. 495, Justice Murphy discussed the importance of the confidentiality of attorney
work product or trial preparation materials:

,-

In performing his various duties, however, it is essential that a lawyer work with a certain
degree of privacy, free from unnecessary intrusion by opposing parties and their counsel.
... Proper preparation of a client's case demands that he assemble information, sift what
he considers to be the relevant from the irrelevant facts, prepare his legal theories and
plan his strategy without undue and needless interference ...
.... this work is reflected ... in interviews, statements, memoranda, correspondence,
briefs, mental impressions, personal beliefs, and countless other tangible and intangible
ways aptly though roughly termed by the circuit court of appeals as the "work product of
the lawyer" ... See also State v. Watkins, (1993) 66 Ohio St. 3d 129 at 137, stating that
records can be characterized as both work product and investigatory.
In the instant case, plaintiff seeks notes, memoranda, and like materials made by the prosecutor
or his agent at the prosecutor's direction. Any such notes and memoranda which exist were
made in anticipation of litigation (either criminal or civil) and constitute attorney work product.
The principles set forth in Hickman, supra, in fact reflected in the policy statement of Ohio Civil
Rule 26. Finally, and most importantly, Robert Parks is available to plaintiff for deposition.
Accordingly, the best evidence with regard to what Robert Parks has said is Robert Parks
himself.

-

-

It is significant in this case that both Marino and Zimmerman are Prosecutors who have

represented the State of Ohio since any claim against the State of Ohio by the Sheppard estate
was brought. Accordingly, a motion for protective order is procedurally proper since privilege
will foreclose any meaningful examination of the witnesses. Shelton v. American Motor Corp,
805 F.2d1323 (F.8th Cir. 1986).

As the Shelton court stated:

The harassing practice of deposing opposing counsel (unless that counsel's testimony is
critically unique) appears to be an adversary trial tactic that does nothing for the
administration of justice but rather prolongs and increases the costs of litigation, demeans
the profession, and constitutes an abuse of the discovery process. 805 F.2d at 1330.

Assistant Prosecutors Carmen Marino and David Zimmerman have been involved in the
Sheppard Estate claim against the State of Ohio for wrongful imprisonment as counsel for the
State of Ohio since its inception. Accordingly, the deposition requests are improper, and both

--

testimony and documentary evidence responsive to Plaintiffs discovery request would
necessarily require disclosure of privilege attorney work product materials. Testimony, if any,
should be limited to narrative facts learned in witness interviews.

RECORDS IN THE CUSTODY AND CONTROL OF THE CUYAHOGA COUNTY
PROSECUTOR OR HIS INVESTIGATORS IS PRIVILEGED CRIMINAL
INVESTIGATORY MATERIAL AND IS NOT DISCOVERABLE PURSUANT TO OHIO
CIVIL RULE 26

A. The State's File Is Specifically Compiled In Anticipation of Prosecuting Criminal
Charges Against the Defendant, and is hence Privileged.

The State's litigation file is specifically compiled in reasonable anticipation of a criminal
action. Additionally, the prosecutor's records contain confidential law enforcement investigatory
records which are privileged:

'-

"The records at issue were both compiled for the sole purpose of initiating the prosecution
... and clearly constitute either information supplied by witnesses to whom
confidentiality was reasonably promised, ... or specific confidential investigatory
techniques or procedures or specific investigatory work product. Moreover, most of the
materials to which the request of appellants was directed was information generated at the
direction of appellee under the auspices of HIPU. Accordingly, the documents at issue
fall within either or both of the exceptions to disclosure contained in R.C. 149.43. (A) (2)
and (A) (4). ,State Ex. Rel. v. Watkins (1993) 66 Ohio State 3d 129 at 137. (Emphasis
Added.)
Thus, only those things which were made available to the defendant, or could now be disclosed
to Dr. Samuel Sheppard pursuant to Crim. R. 16, are available to plaintiff and, presumably,
those things were made available to defendant, through his counsel at pretrial meetings, and were
filed with the court. Moreover, the fact that Samuel Sheppard is deceased, but proceedings
continue through his estate (whose standing to bring this action at all is highly questionable)

-

weighs against disclosure of materials to a third party.

The state has an interest in not disclosing its investigatory techniques and is not required
to disclose materials that it compiled in anticipation of the prosecution of a defendant.
" It is difficult to conceive of anything in a prosecutor's file, in a pending criminal matter,
that would not be either material compiled in anticipation of a specific criminal
proceeding or the personal trial preparation of the prosecutor."
"Therefore, we now hold that information, not subject to discovery pursuant to Crim.R. 16
(B), contained in the file of a prosecutor who is prosecuting a criminal matter, is not
subject to release as a public record pursuant to R.C. Section 149.43 and is specifically
exempted in accordance with R.C. Section 149.43 (A)(4)
"We also hold that once a record becomes exempt from release as a trial preparation
record, that record does not lose its exempt status unless and until all "trials," "actions"
and/or "proceedings" have been fully completed" .State, ex rel.Steckman v. Jackson,
(1994) 70 Ohio State 3d 420. (Emphasis Added)

In the instant case, the records in the prosecutor's file were generated by an investigative
agency or agencies and used in the preparation for the prosecution of the State's case against Dr

Sheppard .. Any documents subject to disclosure pursuant to Crim. R. 16, such as witness lists,
exhibit lists were provided during the pendency of the case, and remain available to him through
the court file. The State has prepared all non-privileged discovery materials and provided them
to plaintiffs counsel in the within action.
B. Documents and Tangible Things Relative to Robert Parks Concern an Uncharged

Suspect and are Exempt from Disclosure Even Though No Investigation is Ongoing.

The State's records relative to Robert Parks were compiled during an investigation of
specifically alleged criminal activity against a specific person (Richard Eberling). However, no
criminal charges were brought. Consequently, the records' disclosure would necessarily reveal
the identity of an uncharged suspect, and is exempt. ... Furthermore, the uncharged suspect
exemption applies even when there is no current "ongoing" investigation, and the prosecutor has
-

decided not to institute charges. Even the lapse of time does not diminish the viability of this
exemption. Strothers v. Mcfaul, (1998) 122 Ohio App.3d 327, citing State ex rel. Master v. City

Cleveland (1996), 75 Ohio St. 3d 23.
The argument that the identity of the "uncharged suspect" was publicized repeated and
revealed has not persuaded the court. In State ex rel. Master v. City of Cleveland , supra. the
Supreme Court of Ohio rejected the argument that public knowledge of the uncharged suspect
nullifies the exemption. The court reasoned that the statute itself does not so provide for such a
nullification and that abrogating the exemption, even in the face of public knowledge, would
compromise the purposes and foundations for the exemption. The court then noted that one of
the main purposes of the exemption is to protect the individual from unwanted and/or adverse
-

publicity. Even in circumstances of public knowledge, the release of the official investigatory

-

records would confirm a person's status as a criminal suspect and would create a high probability
of additional disclosure of unsavory characterization.
Additionally, another purpose of the exemption is not to compromise the reopening of the
case. In State ex rel WL WT\TV5 v. Leis. (1997) 77 Ohio St. 3d 357, the Supreme Court of
Ohio ruled that "nothing in the foregoing exemptions precludes their effectiveness merely
because the investigation has been the subject of publicity. Absent evidence that respondents
have already disclosed te investigatory records to the public and thereby waived application of
exemptions, the exemptions are fully applicable.
It is significant here, as was the case in Masters, supra. that it is the plaintiff who has

generated the publicity relative to this uncharged suspect. The Ohio Supreme Court held, and the
holding should be followed herein, that it would be unreasonable to have the statute
-

compromised by publicity created by litigation and related media reports initiated by the relators
themselves.
Finally, the pending civil proceedings arise out of at least a portion of the same, if not the
entire set of operative facts as those upon which the criminal prosecution of Dr. Samuel
Sheppard was based. As a matter of policy, although no further criminal charges can be brought
against Dr. Sheppard, and no criminal charges were brought against Eberling prior to his death,
the state is not precluded from asserting its attorney work product privilege. Notes made by an
attorney, or by an investigator at the attorney's direction , as well as the manner in which the file
is compiled all constitute a reflection of the attorney thought process and are not discoverable.

-

-

CONCLUSION
In light of the foregoing facts and principles of law, the State of Ohio respectfully requests
that its motion for protective order be granted.
Respectfully Submitted,
WILLIAM D. MASON, Prosecuting Attorney
uyahoga County
'
(0014647)
Assistant Prosecutor

CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing Motion and Brief was sent this

-

day of July, 1999, by ordinary U.S. mail postage prepaid to, Terry H. Gilbert, 1700 Standard
Building, Cleveland, Ohio 44113, and to George H. Carr, 23 823 Lorain Road, Suite 200,
Olmsted, Ohio 44070.

MARILYN B. CASSIDY
Assistant Prosecutor

-

